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    OFFICE OF THE OMBUDSMAN, ELECTRICITY PUNJAB,




 # 248, SECTOR 19-A, CHANDIGARH.


               APPEAL No. 11/2010     

      Date of Decision:  26.08.2010
M/S KANG BOARD MILLS,

VILLAGE BAHO MAJRA,

TEHSIL KHANNA,

DISTT. LUDHIANA.
  

   ……………………PETITIONER 
   ACCOUNT No. MS-35/0028
Through
Sh.  Madan Lal Hasija, Authorised Representative
VERSUS

               PUNJAB STATE POWER CORPORATION 

    LIMITED (PSPCL)       ……………………………………RESPONDENTS
Through 

Er. P.S. Khamba,
Senior Executive Engineer,

Operation Division,
PSPCL, Khanna.



 Petition No. 11 of 2010 was filed on 26.03.2010 against the decision dated 28.01.2010 of the Grievances Redressal Forum  considering the appeal time barred pertaining to the levy of  penalty of Rs. 78,920/- on account of off days and weekly off day restriction violations.
2.
           The arguments, discussions & evidence on record were held on 05.08.2010 and 26.08.2010.
3.

Sh. Madan Lall Hasija, attended the proceedings on behalf of the petitioner.  Er. P.S. Khamba, Senior Executive Engineer, Operation Division, PSPCL, Khanna appeared for the respondents, Punjab State Power Corporation Limited (PSPCL). 
4.

The representative of the petitioner submitted that the case of the petitioner is against the levy of penalty of Rs. 78,920/- for violation of Weekly off days/Peak Load Hours Restrictions (PLHRs) on the basis of DDL dated 02.04.2008. On appeal the case was considered by the Circle Dispute Settlement Committee (CDSC) in its meeting held on 29.07.2009 and  it was decided that amount of violations of  Weekly Off Days              ( WODs)   is recoverable.   This decision of the CDSC was not intimated to him.  He came to know about the decision when he received a notice on 04.12.2009 from Sr.Xen/Operation Suburban Division,Khanna  vide memo dated 1.12.2009 to deposit the  balance disputed amount of Rs. 68,786/-. On receipt of the notice on 4.12.2009, an appeal was filed before the Forum on 24.12.2009.  The Forum considered the case and decided that the petitioner’s case is time barred.  Again the decision was not conveyed to him by the Forum and he came to know about it when he visited the Forum office at Patiala on 26.02.2010.


He contended that the decision of the Forum is not justified.  The petitioner’s case is not time barred as no decision of the CDSC was received and petitioner came to know about it when the notice was received on 4.12.2009. The appeal was filed before the Forum on 24.12.2009 i.e. after 20 days only and hence was in time.  He prayed to consider the case and condone the delay in filing the appeal at any stage, if any, being due to a reasonable cause.
5.

A written reply was filed by the respondents.  It is mentioned therein that petitioner was intimated to deposit the amount due of Rs. 62305/- vide  letter No. 653 dated 01.12.2009.  The petitioner has stated to have received the letter on 04.12.2009 and appeal was filed in the Forum on 24.12.2009.  The Forum made the remarks “the case is time barred” on the appeal on 28.01.2010.  According to the petitioner, this decision was not conveyed to him.  The perusal of the Forum record shows that though there is noting of having this decision sent to the petitioner, but there is no evidence that it was sent  to him.  Thus, there is merit in the contention of the petitioner that he did not receive the order from the Forum and obtained it personally on 26.02.2010.  Further, it is apparent that appeal was filed within the time limit and the Forum was not justified treating it as time barred and that also without passing a well reasoned speaking order without giving any opportunity to the petitioner. In this view of the matter, the appeal is treated as having been filed in time and the order of the Forum is set aside.  However, in the interest of the petitioner, the case is being considered on merits in this court  instead of remanding it back to the Forum.
6.

The petitioner submitted that he is having an electric connection for rice mill bearing A/c  MS-35/0028 having sanctioned load of 67.240 KW.  The Sr.Xen/MMTS,Khanna checked the connection and on the basis of this DDL report, SDO/Operation Sub Urban Sub Division Khanna  issued notice  to deposit an  amount of Rs. 78,920/- on account of weekly off day restriction violations.  He argued that petitioner was not informed of the off days and weekly off days restrictions.  He contended that the CDSC has not given any due consideration to the facts and pleadings while deciding the case.  He argued  that being  a seasonal industry, the petitioner is paying to PSEB the minimum monthly charges (MMC) for the whole year whereas the petitioner operate  the  rice mill  only for a period of 4-5 months and as such, off days and weekly off day restrictions should not be applicable.  He further submitted that in this particular case, PSEB never informed about any weekly off day restrictions.  He prayed to set aside the decision of  the CDSC. 
7.

While defending the case on behalf of respondents, PSPCL, Sr.Xen stated that the data was down loaded by Xen/Enforcement on 2.4.08 from January,2008 to March,2008.  It was observed in the  DDL that during the period between 28.01.2008 to 31.03.2008, the petitioner has not observed the weekly off days falling on Sunday.    Sunday was declared as weekly off day for Khanna Circle as per Commercial Circular  ( CC ) issued by  PSEB in June, 2007.  He further submitted that the plant of the petitioner was started in September, 2007 and had these instructions not been in the knowledge of the petitioner, he would have violated these instructions from 09/2007 to 1/2008 also.  He pointed out that due to peak season the factory may have been run by the petitioner during January,February,2008 to meet his business obligations by ignoring the instructions to observe weekly off days. 


  It was brought to his notice that there was change in weekly off days w.e.f.  16.02.2008 and whether it was intimated to the petitioner.  Further whether it was second default as penalty has been levied treating it as subsequent default. It was submitted by him that the intimation letter must have been sent to the petitioner either through SDO concerned or by post about the change of   weekly  off   days    (WODs) w.e.f. 16.02.2008.  However, he could not produce any evidence about the intimation or whether it was a subsequent default of the petitioner.  The case was adjourned to 26.08.2010 for further evidence.



On 26.08.2010, the Sr.Xen produced two registers alongwith photocopies of relevant pages showing that the weekly off days applicable with effect from 10.06.2007 and extended weekly off days applicable from 16.02.2008 were got noted from the petitioner.  He further produced a photocopy of checking report dated 15.01.2008 alongwith a copy of decision dated 7.8.08 of the Divisional Dispute Settlement Committee (DDSC) showing that the petitioner has violated the weekly off days during the period from 12.11.2007 to 13.01.2008.  He next submitted that the default pointed out as per the checking report dated 2.4.2008  is his second default,   the previous default being  as per checking report dated 15.01.2008. Therefore, penalty was charged @ Rs. 100/- per K.W. at the double rate.  He prayed to dismiss the appeal.

8.

The evidence produced by the Sr.Xen was brought to the notice of the petitioner.  He argued that signatures on the register are not of the partners, hence can not be relied upon.  As regards, the first default on the basis of DDL dated 15.01.2008; he submitted that matter has already been decided.  He again prayed to allow the appeal.
9.

The written submissions, oral arguments, reply submitted by both the parties and evidence adduced and material brought on record have been perused and considered.  As brought out above, the relevant intimations about the WODs were got noted from the representative  of the petitioner as per prevalent practice. Evidence was produced by the Sr.Xen in the form of registers to support this contention.  It is observed that registers have been maintained in the regular course as per instructions.  The entries have been made of the intimations noted from the consumers including of WODs effective from 16.01.2008.  The relevant entry appear in the name of the petitioner and bear signatures for having noted. The presumption is that these are noted by the representative of the petitioner.  No evidence has been brought on record by the petitioner to controvert it.  Therefore, it is held that petitioner was informed about the relevant instructions for observing WODs.  Again it is clear that it was a second default, first being on the basis of the DDL dated 15.01.2008 which has not been denied by the petitioner.  Hence levy of penalty at double the rate is justified.  In this view of the matter, the levy of penalty is upheld.
10.

The appeal is dismissed.








       (Mrs.BALJIT BAINS)
Place: Chandigarh.  


                  Ombudsman,
Dated: 26th August , 2010                          
       Electricity Punjab







       Chandigarh
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